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INTRODUCTION

ÁThis training is intended to provide guidance for Montana Legal Services Association 

(MLSA) pro bono attorneys about strategic and ethical approaches to pro bono 

work.

ÁThis training will last approximately one hour, and is not intended to be 

comprehensive.

Á If you are volunteering with a different organization, that organization may have 

different processes. This training only addresses MLSAõs approaches.



INTRODUCTION (CONTINUED)

ÁHow can you best approach work in MLSAõs pro bono program strategically and 

ethically?

A. Ask MLSA for pro bono work no one else likes to do, even if you donõt like it either.

B. Just get your assignments from MLSA, turn in your pro bono hours, and never communicate with 

them otherwise.

C. Tell clients that MLSA will take care of all their problems and provide unlimited services.

D. Itõs just pro bono work, so who cares?

E. None of the above.



INTRODUCTION (CONTINUED)

So if the answer on the last slide is ònone of the above,ó what should you do?

ÁòBig pictureó takeaways you should have at the end of this training

Á Remember both you and MLSAhave ethical obligations and can be strategic in how you approach 
pro bono work.

ÁFollow MLSAõs protocolsto help both you and MLSA comply with ethical requirements and to save 
yourself some steps.

Á Communicatewith MLSA about your work, and make sure you are on the same page.

Á Be consistentwith in your communications with the client, MLSA, adverse parties, and tribunals.

Á Documentyour work, including outcomes.



STRATEGIC APPROACHESñWHY IS MLSASTRATEGIC?

ÁMLSA needs to be strategic in providing civil legal services because the demand far 

outstrips the supply.

ÁMLSA generally serves low-income people, meaning those whose income is at or below 

125% of the federal poverty level (FPL). In 2019, the FPL for a family of four is $25,750.

Á In 2017, MLSA had 7,879 requests for services and could only assist half of these people.

ÁOf the 2,904 cases closed in 2017, 88% were through òcounsel and adviceó only. 

ÁMLSA currently has 17 òcasehandleró attorneys (14 in 2017), some of whom are funded 

by grants that limit their clients or types of cases they can handle.



STRATEGIC APPROACHESñWHY IS MLSASTRATEGIC?

ÁMLSA needs to be strategic because federal regulations limit what MLSA can do.

ÁMLSA receives funding from the Legal Services Corporation (LSC), a corporation 

established by Congress to administer funding to legal aid programs across the country. 

LSC funding is absolutely crucial in MLSA operations.

ÁRecipients of LSC funding are bound by numerous federal regulations (starting at 45 CFR 

1600), which prohibit them and their employees from assisting with certain issues, 

providing certain types of services, and acting in certain ways (e.g., staff attorneys cannot 

run for partisan elective office under 45 CFR 1608.5).

ÁMany LSC regulations extend to all of MLSAõs work, even work not funded by LSC.



STRATEGIC APPROACHES--WHY IS MLSASTRATEGIC?

ÁStaff Morale

ÁòCasehandleró legal aid attorneys and other legal aid staff typically want to help people 

and make a difference. That is why they are drawn to this work. 

Á But they may feel:

ÁOverwhelmed by the sheer volume of cases; 

ÁInadequate because they know how many clients they canõt help; and

ÁUnable to òmake a dentó because they keep seeing the same fact patterns.



STRATEGIC APPROACHESñHOW IS MLSASTRATEGIC?

ÁMLSA, with many other legal aid programs, focuses on what it cando (rather 

than what it canõt) in light of limited resources and federal regulations.

Á LSC is more than okay with this! In fact, LSC encourages legal aid programs to 

focus on permissible broad-based advocacy approaches. Among other things, LSC 

funds particular initiatives including a Technology Initiative Grant program and 

the Pro Bono Innovations Grant that is funding this training and the associated 

MLSA pro bono emeritus attorney program.

ÁMLSA is strategic both in litigation and non-litigation approaches.



STRATEGIC APPROACHESñHOW IS MLSASTRATEGIC?

ÁLitigation approachesñMLSA òtriagesó cases in deciding the level of 

services that will be provided, considering factors including:

ÁLikelihood of success

ÁClient characteristics (e.g., a senior who cannot read versus a savvy 

client with experience going to court)

ÁAvailable resources

ÁPotential effect on people other than the individual client (see next 

slide)



STRATEGIC APPROACHESñCONTINUED

A òbroad-basedó or òimpactó or òsystemicó case is one where the outcome 

affects more than the individual client as follows:

ÁChanges the behavior of an adverse partyin a way that would affect 

multiple low-income people. Examples:
Ánegotiating a settlement to change òboilerplateó language in a lease,

Áconvincing a government agency to change how it processes certain 

paperwork, or

Ádeterring a òbad actoró that repeatedly breaks the law. 

ÁDecides an issue of first impression.Setting precedent can be an 

important strategy.

ÁEmpowers a client community.Certain clients may be prioritized 

because a good outcome would empower them and their respective 

communities in other areas of their lives.



STRATEGIC APPROACHESñCONTINUED

Non-litigation approaches include:

ÁEmpowering clients by developing òknow your rightsó resources, 

creating forms for pro se litigants, and commenting on court rules that 

affect pro se litigants; 

ÁTechnologyñMontanaLawHelp.org, askKarla.com, videoconferencing

ÁòCommunity lawyeringó efforts to engage potential partners in 

promoting access to justice (e.g., libraries, domestic violence shelters, 

tribal organizations, government agencies, other nonprofits) 

ÁAdministering a pro bono program.  Yes, pro bono attorneys are 

òstrategicó! 



STRATEGIC APPROACHES--HOW IS PRO BONO STRATEGIC?

Á Increases efficiency.MLSAõs intake system can help community-based pro bono 

programs determine that clients are financially and otherwise eligible.

ÁBar Partnerhips.The State Bar and several local bar associations are crucial 

partners for MLSA in many projects. Bar members with working knowledge of 

MLSA cases can help further those partnerships.

ÁCapacity building.MLSA staff attorneys cannot handle all cases. If pro bono 

attorneys take on some duties, staff attorneys can be freed up to focus on cases 

that require specific competencies (e.g., subsidized housing).

ÁSpecific capacity building.MLSA can focus pro bono attorneys on certain areas of 

the law or specific needs that current staff cannot meet. 

ÁTracking outcomes.Pro bono attorneys can help MLSA follow up on cases to 

discern outcomes and provide feedback to help MLSA improve its services.



STRATEGIC APPROACHES--HOW IS PRO BONO STRATEGIC?

The most strategic approach to pro bono work is to recruit and retain 

attorneys who are happy with their roles. Tell MLSA what you want to do!

ÁLitigation is always a huge need, and limited scope work is an option.

ÁHelp clients fill out paperwork or review paperwork theyõve already done.

ÁAdvice appointments, either initial or follow up.

ÁHelp MLSA develop and review forms and resources on 

MontanaLawHelp.org(this opportunity may not always be available).

ÁAct as a mentor for a newer attorney.

ÁOther ideas? Ask MLSAõs pro bono coordinators (see last slide).



STRATEGIC APPROACHESñCONTINUED

ÁWhat can you do as a pro bono attorney to be strategic? Options:

ÁHelp MLSA spot òimpactó cases in advice appointments, either by making notes in the case 

file or telling MLSAõs pro bono coordinators. NOTE: You do not have to take on the full case!

ÁProvide higher levels of service.Whether your case is an òimpactó case or not, you can help 

empower individual clients and free up MLSA attorneys to focus their resources strategically.

ÁBuild skillsby developing competency to handle certain cases, or mentor others.

ÁDiscern and report outcomes (e.g., follow-up calls with clients)to help MLSA with 

administrative tasks like grant reports and with developing systemic approaches.

ÁBe òsystemic eyes and earsófor trends you are seeing, improvements MLSA can make, or 

possible partnerships. NOTE: Communicate with MLSA before reaching out to another 

group to avoid duplicating efforts or òcrossed wires.ó



STRATEGIC APPROACHESñCONTINUED

If I do an advice appointment, how do I decide whether this is the case to do more?

ÁFirst, you are not obligated to do more in any case. MLSA appreciates any help, and you 

can tell MLSA you only want to do advice appointments, forms review, or whatever you 

are comfortable doing in any given case or at all times. 

ÁOtherwise, consider:

ÁYour skill set, including whether you see an opportunity to build skills;

ÁYour availability (i.e., if you handle this case, you wonõt do x number of advice calls);

ÁWhether you want to help this client in particular for whatever reason;

ÁThat MLSA has already triaged the case and, unless you learn something new during 

the appointment, there may be another case that MLSA could point you to for higher 

services.



STRATEGIC APPROACHESñCONTINUED

ÁWhat else should I be on the lookout for?

ÁOverlapping issues.A client may tell you about an issue that isnõt in their case notes. For 

example, you may be advising on a public benefits issue, and the client discloses that a 

collection agency is trying to collect on what sounds like a òzombie debt.ó Tell MLSA that 

the client disclosed the issue and let MLSA follow up.

ÁClient capacity issues.If you believe the client is displaying cognitive issues and may not be 

able to proceed without a lawyer, tell MLSA and talk about options. It is important to note 

that Rule 1.14 of the MRPC addresses issues relating to client capacity, including how to 

handle confidential information if the attorney believes the client needs to be referred to a 

particular service. 

ÁMLSA special requests.MLSA may ask pro bono attorneys to look for particular issues. 



STRATEGIC APPROACHESñCONTINUED

Recap: How can you be strategic?

ÁTell MLSA the kind of work you want to do.

ÁHelp MLSA spot issues, especially for things they have already identified as ótrends.ó

ÁCommunicate with MLSA about your work.

ÁCommunicate with others about MLSAõs work in the community.

ÁHelp MLSA track outcomes. If you help a client negotiate a $500 liability down to $300, 

youõve helped the client avoid paying $200. Or you can do follow-up calls to help MLSA 

gauge the effectiveness of initial advice calls. MLSA needs to know both positive and 

negative outcomes, for grant reporting and to make decisions about service delivery.

ÁBe a mentor, or ask for a mentor.



ETHICAL APPROACHES: CONFLICT/LIMITED SCOPE SCENARIO

Youõve agreed to volunteer with MLSA once every other week to help clients review their 

paperwork before they file or mail them once a week.  You are willing to do a variety of cases, but 

your former law firm represented a lot of entities that are adverse to MLSA clients. 

One day, you are helping Candy Client review her family law paperwork. After you make a few 

changes, you believe she is ready to file her paperwork for dissolution, child support, a parenting 

plan, and an order of protection. You donõt have time to represent the Candy in all the family law 

proceedings. But you want to represent Candy in hearings on her petition for temporary orders 

under 40-4-121, MCA. 

ÅWhat should you and/or MLSA do about potential conflicts re your paperwork reviews?

ÅFor Candyõs case, can you represent her only in part of the case? If so, how should you 

proceed? (Hint: what should you tell MLSA, the client, and/or the adverse?)



As Professor Cynthia 

Ford from the law 

school in Missoula 

would say, òThere is a 

rule.ó The Montana 

Supreme Court has 

adopted the Montana 

Rules of Professional 

Conduct.

They appear in the Bar 

deskbook, prefaced by 

orders amending them. 

For reasons we will 

discuss, the deskbook

is not current at this 

time.



This 2011 order (also before rules in the deskbook) amended the rules to encourage limited-scope representation.



In March 2019, the State 

Bar petitioned the Court 

to revise the Rules of 

Professional Conduct, 

sometimes recommending 

to conform them to ABA 

model rules and other 

times to retain òMontana 

rules.ó 

MLSA met with the Bar 

during this process, and 

believed its practices would 

conform with the rules as 

they existed or the Barõs 

proposed rules.



This is Attachment A to the Barõs 

petition summarizing its 

recommended changes. It is in 

the binder of resources 

accompanying this training.

Attachment B, which is also in 

the binder of resources, is a 

comparison chart of each 

Montana rule with any 

recommended changes side-by-

side with the ABA rule. 

An excerpt from Attachment B is 

on the next slide.





On October 29, 2019, the 

Court ordered that the rules 

be amended in accordance 

with the Barõs petition.

The Barõs petition addressed 

many more rules than we will 

discuss here. It is a VERY 

good idea to read the 

Courtõs order and the 

attached revised rules. They 

are in the binder of resources 

accompanying this training, or 

available at: 

https://courts.mt.gov/Portals/

189/orders/caseinfo.html?id=

AF%2009-0688(or you can 

search for AF 09-0688).

IN THE SUPREME COURT OF THE STATE OF MONTANA

AF 09-0688
_________________

IN RE THE RULES OF PROFESSIONAL 

CONDUCT
O R D E R

_________________

On March 1, 2019, the State Bar of Montana, together with its Ethics Committee, 

petitioned the Court for revisions to eighteen of the Montana Rules of Professional Conduct 

and a portion of its preamble. The revisions would make the Rules more consistent with 

the model rules of the American Bar Association, although some differences would remain.

The Court opened a 90-day comment period on the petition, and after review and 

consideration of the petition at a public meeting on August 6, 2019, the Court determined 

that the revisions were well taken.

IT IS ORDERED that the proposed revisions as approved by the Court are 

ADOPTED.  The Montana Rules of Professional Conduct are amended to read as shown 

in the attachment to this Order, effective January 1, 2020.

This Order and the attached rules shall be posted on the Courtôs website.  In addition, 

the Clerk is directed to provide copies of this Order and the attachment to the State Law 

Library, to Todd Everts and Connie Dixon at Montana Legislative Services, to Chad 

Thomas at Thomson Reuters, to Patti Glueckert and the Statute Legislation department at 

LexisNexis, and to the State Bar of Montana, with the request that the State Bar provide 

notice of the revised rules on its website and in the next available issue of the Montana 

Lawyer.

DATED this 29th day of October, 2019.

/S/ MIKE McGRATH

/S/ LAURIE McKINNON

/S/ JAMES JEREMIAH SHEA

/S/ DIRK M. SANDEFUR

/S/ INGRID GUSTAFSON

/S/ BETH BAKER

/S/ JIM RICE

10/29/2019

Case Number: AF 09-0688

https://courts.mt.gov/Portals/189/orders/caseinfo.html?id=AF%2009-0688


PUBLIC SERVICE 

RULE 6.1: PRO BONO PUBLICO SERVICE

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should render 

at least fifty (50) hours of pro bono publicolegal services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the fifty (50) hours of legal services without fee or expectation of fee to: 

(1) persons of limited means; or

(2) charitable, religious, civic, community, governmental and educational organizations in matters that are designed 

primarily to address the needs of persons of limited means; and 

(b) provide additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to 

secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental 

and educational organizations in matters in furtherance of their organizational purposes, where the payment of 

standard legal fees would significantly deplete the organizationôs economic resources or would be otherwise 

inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession. 

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to 

persons of limited means. 

Rule 6.1 is Montanaõs overarching rule about pro bono.  The Bar did not recommend amending this rule, and 

it is unchanged . You are at this training, so you are already well on your way to complying with this rule!



What about conflicts?

Rule 6.5 provides an exception 

to other conflict rules if you are 

providing short-term limited legal 

services under the auspices of a 

program sponsored by a 

nonprofit (like MLSA) or court 

òwithout expectation . . . [of] 

continuing representation.ó 

Other conflict-related rules apply 

only if the attorney knows of a 

conflict or disqualification.

The Bar did not ask for any 

changes to Rule 6.5 and it was 

NOT changed by the Court.


